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J U D G M E N T 

 
1. In this case, accused Sri Mahendra Das is put for trial for allegation of 

charge u/s 302 of the IPC.  

 
2. The factual matrix, according to FIR, in brief, is that on 11-08-2012 at 

about 7 p.m., informant‟s husband was killed by accused by striking with an axe. 

Hence, this prosecution case.     

 
3.  The ejahar was filed by complainant Smt. Saiba Das before the O/C, 

Dhekiajuli PS on 11-08-2012. On receipt of the ejahar, O/C, Dhekiajuli PS 

registered the case vide Dhekiajuli PS Case No.350/12 u/s 302 of the IPC. After 

completion of usual investigation, the O/C Dhekiajuli PS sent up the case for trial 

against the accused person u/s 302 of the IPC.  

 
4.  On being appeared the accused before this Court, after hearing both 

sides, charge framed u/s 302 of the IPC. Particulars of the charge are read over 

and explained to the accused to which he pleaded not guilty and claimed to be 

tried. To substantiate the case, prosecution examined as many as 9 (nine) 

numbers of witnesses. After completion of prosecution evidence accused was 

examined u/s 313 CrPC. All the evidence appears against the accused and the 

allegations made against the accused are put before him for his explanation 

where he denied the allegations and declined to give defence evidence.   

 
5.  I have also heard argument put forwarded by learned counsel for both 

parties.  

 
6.  The point for decision in this case is that: -   

(I) Whether  the accused on 11-08-2012, in the evening, 

at about 7 p.m., at line No. 15 of Dhekiajuli Tea Estate, under 

Dhekiajuli PS, committed murder by intentionally or knowingly 

causing the death of Surath Das with an axe and thereby 

committed an offence punishable u/s 302 of the IPC ?  

   

  DECISION AND REASONS  AND REASONS FOR DECISION 

 
7.  To arrive at a judicial decision, let me appreciate the evidence on record.  
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8.  PW-1, Smt. Chaiba Das deposed that she knows that accused person, 

namely, Mahendra Das. Deceased Surath Das was her husband. The accused is 

her brother-in-law (elder brother of the deceased). The occurrence took place 

about 3 years ago, in one day, at about 8 p.m. On that day, at that time, there 

was an altercation between the accused and her husband regarding selling of a 

“Rabab Tenga” (large size citrus fruit). The accused assaulted her husband with 

a lathi. She intervened them. Thereafter, the accused brought out an axe and hit 

her husband near his ear. Blood was coming. This incident occurred on the back 

side of her house. She asked her husband to go to the hospital but he asked her 

to call Gaonburha. When she went to call Gaonburah and came back and found 

that some villagers including Ashok were putting her husband in a vehicle. Her 

husband was taken to Tea Garden hospital at Dhekiajuli where it was informed 

that he was brought dead. Thereafter, she lodged the FIR in the Dhekiajuli Police 

Station. The FIR was written as per her instruction by one person. She did not 

find the accused when she returned back from Gaonburha‟s house.  

 
 Though she has been exposed to long cross-examination, the evidence as 

to at relevant time there was an altercation between the accsued and her 

husband regarding the selling of “Rabab Tenga”, then accused hurt her husband 

with a lathiu, she intervened, then, thereafter accused brought out an axe and 

hit her husband near his ear and blood was oozing, has remained unchallenged.  

 
9.  PW-2, Sri Ashok Das deposed that he knows the accused person, 

namely, Mahendara Das, who is his uncle. Deceased Surath Das was also  his 

uncle. The occurrence took place about 3 years ago, in one day, at night. On 

that day, at that time, when he was going to his duty place, he saw huge 

gathering near the tea garden hospital. He went to the hospital. He saw cut 

injury on his uncle Surath Das and he was dead. Thereafter, he along with his 

aunty and Kartik went to Police Station. His aunty was crying.   

 
10.  PW-3, Shyam Kumar Das deposed that that he knows the accused 

person, namely, Mahendara Das. Deceased Surath Das was also known to him. 

The occurrence took place about 3 years ago, in one day, at night. On that day, 

at about 7/8 p.m. when he was coming out from his house, he met Mahendra 

Das on the way. He told him that he had an altercation with his brother Surath 
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and his brother suffered cut injury. He requested him to call one ambulance. He 

called ambulance and took Surath to hospital. He saw Surath under the tree of 

“Rabab Tenga” soaked in blood. Later on, in the hospital, it was informed that 

Surath is dead. Later on, he came to know that there was an altercation between 

brothers over a matter relating to selling of “Rabab Tenga” and in that 

altercation Mahendra assaulted Surath.  

 
 In cross-examination, he admitted that when he saw injured Surath, 

under the tree of “Rabab Tenga”, he was in unconscious state. He did not see 

any incident of „marpit‟ by himself.      

 
11.  PW-4, Jowakin Topno stated that the he knows the accused person, 

namely, Mahendara Das. Deceased Surath Das was also known to him who was 

the younger brother of the accused. The occurrence took place about 3 years 

ago. Next day, he came to know from the villagers that Mahendra Das has killed 

his brother Surath Das. He went to the house of Mahendra Das where he saw 

police. Mahandra Das and Surath Das lived in the same house. There he came to 

know that the incident occurred due to the quarrel for “Rabab Tenga”, and 

Surath Das was assaulted by an axe. Mat.Ext.1 is the said axe. Ext.1 is the 

seizure list and Ext.1 (1) is his signature.   

 
 In cross-examination, he stated that as far as he knows there was no 

enmity between Mahandra Das and Surath Das. They lived together. He has not 

enquired anything from the wives of Mahandra Das and Surath Das. He has not 

seen any injury either on the person of Mahandra Das and Surath Das. He does 

not know from where the police brought the Mat.Ext.1. He does not know who is 

the owner of M. Ext 1.     

 
12.  PW-5, Kuldip Topno deposed that he knows the accused person, 

namely, Mahendara Das. Deceased Surath Das was also known to him. The 

occurrence took place in the year 2012. The occurrence took place at night. Next 

day, he went to the house of Mahendra Das where he saw police. There he came 

to know that the incident occurred due to the quarrel for “Rabab Tenga” where 

Surath Das was assaulted by an axe. Mat. Ext. 1 is the said axe. Ext.1 is the 

seizure list and Ext 1(2) is his signature.   
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    In cross-examination by defence he admitted that he saw the Mat.Ext.1 

with police. He does not know who is the owner of Mat. Ext 1. He does not know 

whether Surath used this Mat.Ext.1 or not. Police did not take his statement. He 

does not remember whether he stated before the police that he came to know 

about the incident in the night itself.  He has not stated before the police that he 

came to know that the incident occurred due to the quarrel for “Rabab Tenga” 

and Surath Das was assaulted by an axe. He came to know about the incident 

from the villagers. He does not know personally how Surath suffered injuries.  

 
13.  PW-6, Dr. Bijay Paul Das, the Medical Officer,  stated that on 12-08-

2012, he was working as Medical & Health officer –I at Kanaklata Civil Hospital, 

Tezpur and on that day he performed post mortem examination on the dead 

body of Surath Das, male, 35 years, resident of Dhekiajuli Tea Estate, Line 

No.15, PS – Dhekiajuli, in reference to Dhekiajuli PS Case No.350/12 u/s 302 

IPC, on being escorted and identified by UBC 657 Debananda Saikia. On 

examination found the following:  

 External appearance:   

 A male thinly built male dead body in supine position with rigor mortis 

present. Blood stain seen over head.   

 Injuries:  

1. A sharp cut injury on right mastoid region with bone also excised size 

6 cm x 3 cm x 3 cm. 

2. Another sharp cut injury over right post aspect of scalp with bone also 

excised size 5 cm x 3 cm x 3 cm. 

3. Sharp cut injury right post aspect of neck size 6 cm x 3 cm x 3 cm 

with muscle also exposed.  

4. Sharp cut injury right lateral aspect of lower chest size 4 cm x 2 cm x 

2 cm. 

5. Sharp cut injury lies right scapular region size 3 cm x 2 cm x 2 cm.  

6. Cut injury left cheek size 2 cm x 2 cm x 2 cm 

7. Sharp cut injury right hip, size 4 cm x 3 cm x 3 cm 

 
Cranium and Spinal canal:  

Scalp, skull, vertebrae: fracture right side of mastoid bone and right 

parietal bone.  
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Membrane – hemorrhage seen.  

Brain and spinal cord – hemorrhage seen 

Liver, spleen, kidney, Bladder – healthy.  

No fecal matter and semen seen.  

 
Abdomen:  

 Walls – no injury mark seen. Peritoneum – healthy. 

 Stomach – undigested food.   

 Small intestine & large intestine – healthy.  

Thorax :  

 Walls, ribs and cartilages – no facture seen. Pleurae – intact and 

healthy. Laryax and tracherea healthy, lungs –healthy, heart empty, 

vessels intact.  

 
Opinion:  

 The cause of death is due to hypovolumic shock and head injury as a 

result of injury sustained. The injuries described above are sufficient to cause the 

death of a person in a ordinary course.  Ext.2 is the Post mortem report and Ext. 

2(1) is my signature and Ext. 2(2) is the signature of Joint Director of Health 

Services, Sonitpur, Tezpur.  

 
     In cross-examination by defence, he did not go through the Inquest 

report. In the PM report, the time of arrival of the dead body and the time of 

post mortem examination has not been mentioned. This PM report in original, 

has been endorsed in SL No.65 dated 15-09-12 with the record of Kanaklata Civil 

Hospital, Tezpur. At the time of performed the post mortem examination, we 

generally use loose sheet to record the findings of the said examination. The 

aforesaid loose sheet and original records have not been brought by me to the 

Court.   

 In the column No.1 external appearance, he has stated in column No.3 

that the deceased had sustained sharp cut injury right post aspect of neck, size 6 

cm x 3 cm x 3 cm with muscle also exposed.  

 
14.  PW-7, Sri Sachin Das stated that he is a President of Adibashi Student 

Union of Sonitpur district. He knows the accused person, namely, Mahendra Das. 

He also knows that complainant of this case Smt. Saiba Das. She is his neighbor. 
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The occurrence took place about 3/4 years ago. He came to know that there was 

a quarrel took place in between two brother Mahendra Das and Surath Das. In 

the said incident Surath Das died. He came to know about it in the evening 

market held in the garden. On being came to know about the incident, he rushed 

to Dhekiajuli garden hospital. But there he came to know that the said injured 

Surath was referred to 30 beded hospital at Dhekiajuli. Next day morning, he 

came to know that Surath Das died. During investigation police seized one axe 

with bamboo „nal‟ size about 2 ½ ft length. Ext.1 is the seizure list and Ext.1(3) 

is my signature. Mat.Ext.1 is the said axe which was seized through Ext.1. Mat. 

Ext.1(1) is my signature.  

 
 In cross-examination by defence, he stated that police did not record his 

statement. He has not seen the incident by himself. He has put signature in Ext.1 

at their garden Tiniali. Police had shown him the Mat.Ext.1 and asked me to sign 

in the seizure list Ext.1 and accordingly, he put his signature Ext.1(3). He does 

not know who was the owner of the Mat.Ext.1 (axe) and from where it was 

seized by police, he does not know.  

 
15.  PW-8, Smt. Durgeswari Das, wife of the accused turned hostile. The 

un-hostile part of her evidence is that deceased is her brother-in-law. His name is 

Surath. The incident took place about 5 years ago. At the relevant time he was 

not at home and her husband went to garden. Thereafter she turned hostile. In 

cross-examination by defence, she admitted that she has not seen any incident.     

 
16.  PW-9, Ananta Das, the I/O of this case has stated that on 11.08.2012 

he was posted at Dhekiajuli PS as O/C. On that day, he has received an ejahar 

from one Saiba Das. The complainant put thumb impression in the said ejahar. 

On being receipt the same, he has registered a case being Dhekiajuli PS Case 

No. 350/12 under section 302 of IPC. Ext 3 is the ejahar and Ext 3 (1) is his 

signature. Thereafter, he has visited the place of occurrence and prepared sketch 

map. Ext 4 is the sketch map and Ext 4 (1) is his signature. He also recorded the 

statement of the complainant and the witnesses at the place of occurrence. He 

also prepared inquest upon the dead body. Ext 5 is the inquest report and Ext 5 

(1) is his signature. He had also sent the dead body for post mortem examination 
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to Kanaklata Civil Hospital, Tezpur vide dead body challan. Ext 6 is the dead body 

challan and Ext 6 (1) is his signature.  

 
 Next day i.e. 12.08.2012, he has seized an axe with handle size about 2.5 

feet from the place of occurrence which was lying at the place of occurrence. Ext 

1 is the seizure list and Ext 1 (4) is his signature. He had arrested the accused 

Mahendra Das from his house and forwarded him to the court. He had also 

collected the post mortem report of the deceased. After completion of usual 

investigation, he had filed charge sheet against the accused Mahendra Das under 

section 302 of IPC. Ext 7 is the charge sheet and Ext 7 (1) is his signature. He 

made a prayer to the court for recording the confessional statement of the 

accused. Ext 8 is the said prayer and Ext 8 (1) is his signature.   

 
 He admitted that witness Durgeswari Das stated before him that “his 

brother-in-law came after consuming liquor, scolded stating that why “Rabab 

Tenga” diminished in number in the tree. He also stated that “Rabab Tenga” was 

consumed by her husband and her children. For that reason, a quarrel took 

place. His brother-in-law initially came with a fuel wood to assault her husband, 

but her wife intervened, but he did not hear. Then her husband struck him with 

an axe by chasing him. Thereafter, he was dragged to outside and took him to 

the hospital in a vehicle by the local people.” Ext.9 is the case diary of Dhekiajuli 

PS Case No.350/12. Ext. 9 (1) is the relevant statement of witness Durgeswari 

Das and Ext. 9(2) is her signature.  

     
17.  This much is the evidence of prosecution.  

 
18.  Defence plea is total denial while his statement was recorded u/s 313 

CrPC.  

 
19.  I have heard learned counsel for both sides. Learned counsel for the 

accused submitted that prosecution failed to prove the case beyond all 

reasonable doubt. Firstly, though there is one eye witness, she is nothing but 

the wife of the deceased. Therefore, she being the wife of the deceased trying 

most to succeed the case against the accused. Hence, her evidence cannot be 

relied on. Secondly, there was a fight took place in between two brothers, 

therefore, assaulting the victim by the accused cannot be an assault with 



 

Sessions Case No. 172 of 2014                                                                       Page 9 

 

intention to kill him. Thirdly, both the accused and the deceased had cordial 

relation with each other. Fourthly, according to the prosecution witnesses the 

deceased was inebriated condition at the time of incident. Fifthly, admittedly 

there were scuffle took place in between the accused and the deceased. 

Therefore, it is not the intention of the accused to kill the deceased, who is his 

own brother. Sixthly, though in the post mortem report there appears of injury 

on the back side of the head and neck but in the inquest report it is silent as to 

any injury on the back side of the neck of the deceased. Lastly, the other most 

material witness PW 8, Smt. Durgeswari Das, wife of the accused turned 

hostile.        

 
20. To substantiate the case, Ld. Counsel for the accused submitted the 

following case laws:-  

(i) Joseph –Vs- State of Kerela, reported in 1995 SC Cases 

(Cri) 165 in regards to occurrence taking place on a trivial 

matter resulting in a quarrel.   

 
(ii) Maula Bux & Others –Vs- State of Rajasthan, reported 

in (1983) 1 SC Cases 379. 

 
(iii) Mahabir Mandal & Others –Vs- State of Bihar, 

reported in (1972) 1 SC Cases 748.  

  
21. On the other hand, Ld Public Prosecutor, Sonitpur, Tezpur submitted that 

the prosecution has ably proved the case by way of cogent, reliable and eye 

witnesses followed by an circumstantial evidence, therefore, accused is required 

to be convicted.  

 
22. I have also thoroughly perused the aforesaid case laws cited by learned 

counsel for the accused.  

 
23. Keeping in mind, the submission advance by Ld. Counsels for both 

parties, I am going to dispose the case as follows.  

 
24. A careful scrutiny of the whole case record, it appears that the 

prosecution to substantiate the case examined as many as 9 (nine) number of 

witnesses. Out of 9 numbers of witnesses, PW 6 and PW 9 are the doctor, who 
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conducted the post mortem examination and the Investigating Officer of this 

case. There remains other 7 (seven) numbers of unofficial witnesses. Out of the 

aforesaid seven numbers of unofficial witnesses PW 8 turned hostile. PW-1, Smt. 

Chaiba Das, who is the wife of the deceased as well as the informant and the eye 

witness of this case. PW 3, PW 4 and PW 5 are the neighbor of the accused as 

well as the deceased. PW 7, Sri Sachin Das who was a President of Adibashi 

Student Union of Sonitpur District is also neighbor of the accused as well as the 

deceased.  

 
25. Considering all aspect, first we discussed about the evidence of PW 1, 

who is an eye witness to the occurrence and the informant of this case. PW 1 

stated that “on the date of occurrence, at that time, there was an altercation 

between the accused and her husband regarding selling of a “Rabab Tenga” 

(large size citrus fruit). The accused assaulted her husband with a lathi. She 

intervened them. Thereafter, the accused brought out an axe and hit her 

husband near his ear. Blood was coming. This incident occurred on the back side 

of her house. She asked her husband to go to the hospital but he asked her to 

call Gaonburha. When she went to call Gaonburah and came back and found that 

some villagers including Ashok were putting her husband in a vehicle. Her 

husband was taken to Tea Garden hospital at Dhekiajuli where it was informed 

that he was brought dead. Thereafter, she lodged the FIR.”  

 
Though she has been exposed to long cross-examination except giving 

many suggestions, the evidence as to at relevant time there was an altercation 

between the accused and her husband regarding the selling of “Rabab Tenga”, 

then accused hurt her husband with a lathi and then she intervened, thereafter 

accused brought out an axe and hit her husband near his ear and blood was 

oozing, has remained unchallenged.   

 
26. Learned Counsel for the accused submitted that PW 1 is the wife of the 

deceased so, the question may arise as to interestedness of her evidence. 

Besides, being the wife of the deceased she always tried to succeed the case.  

 
27. Law is well settled – “interested witnesses are not necessarily false 

witnesses though the fact that those witnesses have personal interest or stake in 

the matter must put the court on its guard, that the evidence of such witnesses 
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must be subjected to close scrutiny and the court must assess the testimony of 

each important witness and indicate he reasons for accepting or rejecting it and 

that no evidence should be at once discharged simply because it came from 

interested parties.” [ vide (a) Siya Ram Rai Vs. Dtate of Bihar (1973) 3 

SCC 241 ; (b) Sarwan Singh Vs. State of Punjab (1976) 4 SCC 369 ; (c) 

Birbal Vs. Kedar AIR 1977 SC 1 ; (d) Gopal Singh Vs. State of UP 

Sessions Case No. 359 of 2015. Page 21 AIR 1979 SC 1822 ; (e) Hari 

Obdulla Reddy Vs. State of Andra Pradesh (1981) 3 SCC 675 and (f) 

Anvvaruddin Vs. Shakoor JT (1990) 2 SC 83.]  

 
28. Coming to the present case, it appears that PW 1 no doubt is an eye 

witness to the occurrence. Though, she was exposed to long cross examined, but 

her presence at the place of occurrence cannot be doubted. She has not been 

cross-examined nor has even suggestion been made why she implicated the 

accused falsely. So, considering the previous statement made by aforesaid 

witness and the surrounding circumstances, her evidence cannot be thrown 

overboard simply on the ground that her evidences come from interested parties. 

 
29. Learned Counsel for the accused again submitted that if PW 1 really seen 

the occurrence, she could have intervened and rescued her husband from the 

assault of the accused.  

 
30. In this context, I may cite a case law viz Hari Singh M. Vasava Vs. 

State of Gujrat, reported in AIR 2002 SC 1212. It has been held in that 

case is that –  

 
“Only because the eye witness fails to intervene to 

safe the deceased, cannot be a ground to reject his 

testimony particularly when he was not asked as 

to what restrained or refrain him from intervening 

to safe the deceased.” 

 
 

31. In the instant case, as discussed herein before, the aforesaid PW 1, wife 

of the deceased and the accused is also her brother-in-law. There is an evidence 

that both are resided in the same campus but in separate house. There is no any 

other evidence that other persons were present in the scene. Besides that 
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another witness PW 8, Smt. Durgeswari Das, wife of the accused though seen 

the occurrence but she turned hostile, obvious reason is that the accused is her 

husband. That apart, there is a clear evidence that after altercation between the 

accused and the deceased regarding the selling of a “Rabab Tenga” (large size 

citrus fruit), the accused assaulted her husband with a lathi. Then she intervene 

the quarrel to save her husband. The evidence of PW 1 cannot be discarded.  

First, it is not that on being seen the accused in assaulting the deceased she 

remained silent without intervening their quarrel. In fact on being seen the 

altercation PW 1 intervened. Under such circumstances, her evidence cannot be 

thrown overboard only because that she did not intervene the accused in proper 

manner in assaulting the deceased.  

 
32. Ld. Counsel for the accused submitted that in the FIR the informant only 

put her thumb impression. She is an illiterate person. Besides, the ejahar does 

not describe about the whole incident. Hence, Ext 3 i.e. FIR itself is a doubtful.  

 
33.   It appears that PW 1, the informant filed the ejahar on that very day of 

the incident. In the written ejahar the informant narrated the whole story clearly 

and in the Court PW 1 vividly describe about the whole incident as she herself 

was present at the time of alleged incident. Therefore, merely because the FIR is 

very short, it cannot be a ground to doubt the FIR.  

 
34. In this connection, I may cite a case law i.e. Baldev Singh v. State of 

Punjab reported in AIR 1996 SC 372, wherein it has been held that:   

 
“The FIR is not a substantive piece of evidence, it is only 

relevant in judging the veracity of prosecution case and 

the value to be attached to it depends on the facts of 

each case. Only the essential or broad picture need be 

stated in the FIR and all minute details need not be 

mentioned therein. It is not a verbatim summary of the 

prosecution case. It need not contain details of the 

occurrence as if it were an “encyclopedia” of the 

occurrence. It may not be even necessary to catalogue 

the overt acts therein. None mentioning of some facts or 

vague referent to some others are not fatal.”  We should 
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also bear in mind that the FIR was given by PW 1, who is 

an illiterate lady soon after the occurrence, when she 

should have been very emotional and in a disturbed state 

of mind.   

 
35. Herein this case as details stated above PW 1 seen the incident. PW 3 

clearly stated that “at the relevant time when he was coming out from his house, 

he met the accused on the way, who told him that he had an altercation with his 

brother Surath and his brother suffered cut injury. The accused requested him to 

call ambulance. He called ambulance and took Surath to hospital. He saw Surath 

under the tree of “Rabab Tenga” and he was soaked in blood.”   

 
 The accused made such statement in the form of Extra Judicial 

Confession before the PW 3 that he had an altercation with his deceased brother 

where deceased brother suffered cut injury. No doubt in his statement, it is not 

clearly stated that how Surath sustained injury but the fact remains that after 

altercation in between the accused and Surath, Surath sustained cut injury. 

Therefore, involvement of the accused in the altercation with the deceased over 

a matter relating to selling of “Rabab Tenga”, is an Extra Judicial Confession 

before the PW 3.  

  
36. It is settled position of law that Extra Judicial Confession, if true and 

voluntary, it can be relied upon by the court to convict the accused for the 

commission of the crime alleged. Despite inherent weakness of Extra Judicial 

Confession as an item of evidence, it cannot be ignored when shown that such 

confession was made before a person who has no reason to state falsely and to 

whom it is made in the circumstances which tend to support the statement.  

 
37. In Maghar Singh –vs- State of Punjab (AIR 1975 SC 1320), the 

Hon‟ble Apex Court relying upon earlier judgment in  Rao Shiv Bahadur Singh 

and Anr. v. The State of Vindhya Pradesh  (1954) SCR 1098, held that the 

evidence in the form of extra-judicial confession made by the accused to 

witnesses cannot be always termed to be a tainted evidence and if corroboration 

of such evidence is required only by way of abundant caution. If the Court 

believes the witnesses before whom the confession was made and it is satisfied 

https://indiankanoon.org/doc/1786180/
https://indiankanoon.org/doc/1786180/
https://indiankanoon.org/doc/1786180/
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that the confession was true and voluntarily made, then the conviction can be 

founded on such evidence alone.  

 
38. In Narayan Singh –vs- State of M. P (AIR 1985 SC 1678), wherein 

the Hon‟ble Apex Court held that:   

“It is not open to the Court to start with a presumption 

that extra judicial confession is always a weak type of 

evidence. It would depend on the nature of the 

circumstances, the time when the confession was made 

and the credibility of the witnesses who speak to such a 

confession. The retraction of extra judicial confession 

which is a usual phenomenon in criminal cases would by 

itself not weaken the case of the procedure based upon 

such a confession.”  

 
39. In Kishore Chand vs State of H.P (AIR 1990 SC 2140), the Hon‟ble 

Apex Court held that:  

“An unambiguous extra-judicial confession possesses high 

probative value force as it emanates from the person who 

committed the crime and is admissible in evidence 

provided it is free from suspicion and suggestion of its 

falsity. However, before relying on the alleged confession, 

the court has to be satisfied that it is a voluntary one and 

does not appear to be the result of inducement, threat or 

promise envisaged under section. 24 of the Evidence  

Act, or was brought about in suspicious circumstances to 

circumvent Sections 25 and 26 of the Evidence Act. 

The court is required to look into the surrounding 

circumstances to find out as to whether such confession is 

not inspired by any improper or collateral consideration or 

circumvention of law suggesting that it may not be true.”  
 

40. In the instant case, the extra judicial confession made by accused to 

PW 3 that “he had an altercation with his brother Surath and his brother suffered 

cut injury.” So, he requested him to call one ambulance to take Surath to 

hospital. As noticed earlier, the aforesaid witnesses are closely related to accused 

in whom, under the normal circumstances, he would have confident hoping help, 

https://indiankanoon.org/doc/967059/
https://indiankanoon.org/doc/1953529/
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protection and being safeguard. The confession has been made instantaneously, 

immediately after the occurrence and is not alleged to have been procured under 

any undue influence, coercion or pressure. Though, the accused expected a 

favour from PW 3, yet he has not stated any promised to favour him in case he 

made a truthful statement regarding the occurrence. Under such circumstances, 

the evidence in the form of extra judicial confession made by accused to PW 3 is 

reliable, because it was made voluntarily and in fit state of mind.  
 

41. Another point is to be discussed in the present case is that, PW 8, Smt. 

Durgeswari Das, wife of the accused turned hostile. Now the question comes 

whether the hostile portion of the evidence of PW 8 can be used to convict the 

accused. 
 

42. It has been held in State of Rajasthan Vs. Bhawani (2003) 7 SCC 

291, where the Hon‟ble Supreme Court held that –  

 “The fact that the witness was declared hostile by the court at the 

request of the prosecution counsel and he was allowed to cross-examine the 

witnesses, no doubt furnishes no justification for rejecting en block the evidence 

of the witnesses. But the court has at least to be aware that prima facie, a 

witness who makes different statements at different times, has no regard for 

truth. His evidence has to be read and considered as a whole with a view to find 

out whether any weight should be attached to the same. The court should be 

slow to act on the testimony of such a witness and, normally, it should look for 

corroboration to his evidence. The High Court has accepted the testimony of the 

hostile witnesses as gospel truth for throwing overboard the prosecution case 

which had been fully established by the testimony of several eye witnesses, 

which was unimpeachable character. The approach of the High Court in dealing 

with the case, to say the least, is wholly fallacious.” 
 

43. It has been held in Bhagaban Singh Vs. State of Hariyana, 

reported in 1976 SCR (2) 921 that –  
 

 “There is no legal bar passed on the testimony of the hostile witness if 

corroborated by other reliable evidence.” 
 

44. In this connection, I have also mentioned a case law i.e. Gautam Das 

and another Vs. State of Tripura and another reported in 2008 (3) GLT 

625.  
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45. In the instant case, the hostile portion of statement of PW 8 that “Her 

brother-in-law Surath Das after consuming liquor scolded them over the matter 

of “Rabab Tenga” of their courtyard becoming diminishing in number. He also 

blamed her husband and children for consuming “Rabab Tenga” and that led to 

altercation took place with her husband. In the meantime, her brother-in-law 

initially came with a fuel wood to assault her. Thereafter, her brother-in-law 

assaulted her husband with an axe by chasing him towards the Rabab Tenga” 

tree, then took him to forward,”  that was confirmed by the Investigating 

Officer/PW 9 of this case.  
 
46. In the instant case, the hostile portions of evidence of the aforesaid PW 8 

are confirmed by PW 9, the investigating officer. This hostile statement of PW 8 

is corroborated with the statement of eye witness PW 1 and other reported 

witness PW 3 and the supported witness PW 5. That statement is relevant to the 

evidence adduced by PW 1 and PW 2. Similarly, the evidence of various cut 

injuries:- (i) A sharp cut injury on right mastoid region with bone also excised size 6 cm 

x 3 cm x 3 cm., (ii) Another sharp cut injury over right post aspect of scalp with bone 

also excised size 5 cm x 3 cm x 3 cm., (iii) Sharp cut injury right post aspect of neck size 

6 cm x 3 cm x 3 cm with muscle also exposed, (iv) Sharp cut injury right lateral aspect of 

lower chest size 4 cm x 2 cm x 2 cm, (v) Sharp cut injury lies right scapular region size 3 

cm x 2 cm x 2 cm., (vi) Cut injury left cheek size 2 cm x 2 cm x 2 cm, (vii)Sharp cut 

injury right hip, size 4 cm x 3 cm x 3 cm. The injury as seen by PW 1 and PW 2 are 

tallied with the injury of post mortem report as stated by Dr. Bijay Paul Das, PW 

6. PW 6, who conducted post mortem opined that the death of the deceased was 

due to hypovolumic shock and head injury as a result of injury sustained. He also 

opined that the injuries described above are sufficient to cause the death of a 

person in a ordinary course. Though, the doctor has been duly cross-examined 

by the defence but the doctor admitted that he has stated in column No.3 that 

the deceased had sustained sharp cut injury right post aspect of neck, size 6 cm 

x 3 cm x 3 cm with muscle also exposed. 

 
47. Another point is to be discussed in the present case is that accused has 

failed to explain while his statement was recorded u/s 313 Cr.P.C. that how his 

own brother sustained such a fatal injury and ultimately lead to death.  In 

Munna Kr. Upadhaya @ Munna Upadhaya Vs. State of Andhra Pradesh 

reported in 2012 Crl.L.J. 3068, the Hon‟ble Apex Court pleased to held – 
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“Statement made by the accused u/s 313 Cr.P.C. serves a dual 

purpose. Firstly, to afford to the accused an opportunity to 

explain his conduct and secondly, to use denial of established 

facts as incriminating evidence against him if the accused given 

incorrect or false answers during the course of his statement 

u/s 313 Cr.P.C., the court draw an adverse inference against 

him”  

 
In the instant case non-explanation as to the conduct and to deny the 

established fact by the accused can easily drawn an adverse inference against 

him.   

 
48. In view of the aforesaid discussions the circumstances narrated by the 

prosecution are found to be beyond reasonable doubt as follows:- 

  
Firstly, the direct evidence of PW 1, who is the wife of the deceased and 

also the sister-in-law (Bou) of the accused. Secondly, the statement made in 

the form of Extra Judicial Confession that accused had a quarreled with his 

brother Surath (since deceased) and his deceased brother suffered cut injury. 

Thirdly, the hostile evidence of PW 8, wife of the accused, which was confirmed 

by the Investigating Officer (PW 9) tallied with the evidence of other witnesses. 

Fourthly, the quarreled took place between the accused and the deceased over 

the matter relating to selling of “Rabab Tenga”. Fifthly, the evidence of notice of 

cut injury upon the deceased immediately after the alleged incident by PW 2, 

which was tallied with the injury as stated in the post mortem report (Ext 2) and 

the inquest report (Ext 5). Sixthly, recovery and seizure of one small axe with 

bamboo handle from the house of the accused immediately after the incident. 

Seventhly, the doctor who conducted post mortem examination reveals that on 

examination the doctor found various sharp cutting injuries upon the different 

parts of the body and also opinion of the doctor that the injuries are sufficient to 

cause the death of a person in a ordinary course of nature. Eighthly, at the 

relevant time there was none other than the accused and the deceased and their 

wives in their house, there is no any evidence against the wife of the accused or 

the deceased that any of them assaulted the deceased. Lastly, while the 

statement of the accused recorded u/s 313 Cr.P.C. he simply pleaded his 
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innocence but he has failed to explain how his brother Surath sustained such 

type of severe cut injury and ultimately led to death.  

 
49. All these facts taken cumulatively form a chain so complete that there is 

no escape from the conclusion that in all human probability the murder was 

committed by the accused person who killed the deceased by assaulting with an 

axe. These established circumstances do not admit of explanation of any other 

hypotheses than that guilt of the accused person. The above circumstances 

would show that the accused person intentionally assaulted the deceased after 

altercation for selling of “Rabab Tenga”, as a result of such type of cut injury, the 

deceased was died. When once the ingredient of intention is established then the 

person would be murdered as such, the grave and severe injury was sufficient in 

ordinary course of nature to cause death.  

 
50. Regarding “motive”, the Hon‟ble Supreme Court in the case of Sardul 

Singh Vs. State of Hariyana reported in AIR 2002 SC 3462, observed that 

“motive‟ which is not always capable of precise proof, if proved, may only lend 

additional support to strengthen the probability of commission of the offence 

by the persons accused but the absence of proof does not ipso facto warrant 

of acquittal.”  

 
51. In the instant case, the motive proved was apparently inadequate, 

although it might be possible.  

 
52. From the positive evidence of witnesses and circumstances, it can be 

easily held that the injuries sustained by the victim ultimately caused to death 

because of severe cut injury sustained by the deceased in the hands of the 

accused person with a sharp cutting axe.  

 
53. The question is whether the death of Surath Das can be construed to be 

a culpable homicide amounting to murder or not amounting to murder?  

 
As already stated according to the eye witness i.e. PW 1 that on the date 

of the alleged incident at about 8 PM there, was an altercation between the 

accused and the deceased regarding selling of a “Rabab Tenga” (large size citrus 

fruit). The accused assaulted her husband with a lathi and thereafter she 

intervened them. Then, the accused brought out an axe and hit her husband 
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near his ear, as a result of which blood was oozing. The incident occurred on the 

back side of their house. Besides there is a evidence of PWs that both the 

accused and the deceased are living in the same campus. However, their cocking 

and dwelling house houses are separate and the relationship of both of them 

was cordial. At the time of incident, her husband came to house in inebriated 

condition and thereafter, started shouting as to who has taken “Rabab Tenga”. 

Then, an altercation took place between them, where initially the accused 

assaulted the deceased with a fire wood, then assaulted by means of an axe, 

causing him severe cut injury. The evidence of PWs, particularly PW 1 clearly 

reveals that the accused had assaulted his brother with an axe immediately after 

the altercation regarding the matter of selling of “Rabab Tenga”. There is no 

evidence that accused assaulted his brother and in such manner with intent to 

kill him. Had that been so he never been contact with PW 3 and narrated about 

the whole incident to him, requested him to call an ambulance to took his 

brother to hospital. There is no any evidence that after causing assault to the 

deceased, accused fled away from the scene. Had accused with intention to kill 

his brother, he could have fled away to avoid the arrest but he did not do so. 

This conduct of the accused clarified his repentance over his own act that he 

ended the life of his own brother. All these aspects, if taken together, will prove 

that accused never intended to kill his brother. 

 
54. Accordingly, I do not think that the prosecution has able to prove the 

charge u/s 302 of IPC against the accused. On the other hand, the evidence of 

quarrel and altercation for selling of “Rabab Tenga” in between two brothers, 

who belongs to very poor and illiterate family, resulted suddenly accused 

attacked his own brother with an axe is sufficient to indicate that the culpable 

homicide was not amounting to murder.  

 
55. Since I have come to the conclusion that the offence comes within the 

provision of section 304 of IPC, it is required to ascertain from the materials on 

record, whether the offence would come under Part- I or Part –II of the section. 

Record reveals that both the accused and the deceased are brothers, lived in the 

same campus in separate house and both are very poor and illiterate based on 

their livelihood of daily labour. No doubt an axe is an instrument, which can 

cause fatal injury. According to the prosecution story, after altercation between 
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the accused and the deceased regarding selling of a “Rabab Tenga” (large size 

citrus fruit), accused initially assaulted the deceased with a fire wood and 

subsequently with an axe. As stated above, the evidence on record does not 

disclose such cruel intention of the accused to finish his own brother. Had 

accused been such cruel intention, he never informed the matter to PW 3, who 

called an ambulance. Therefore, we ruled out the possibility of convicting the 

accused under Part-I of section 304 of IPC. On the other hand, after considering 

the evidence on record and the circumstances and several injuries on the person 

of the victim, I have come to the conclusion that the accused was aware or had 

the knowledge that the injuries were likely to cause fatal injury but without any 

intention to cause death or to cause injuries as was likely to cause death. 

Accordingly, I hold and conclude that accused Sri Mahendra Das is to be guilty 

under Part-II of section 304 of the IPC and hence he is convicted u/s 304, Part-II 

of the IPC.  

 
56. Heard the accused person on the point of sentence where he stated that 

he has a wife and one six years old daughter children and he is the only bread 

earner of his family. He has been in jail hajot for a long period. Hence, praying 

for leniency.  

 
57. In considering the circumstances leading to commission of crime, I 

convict the accused Sri Mahendra Das u/s 304, Part-II of Indian Penal Code and 

sentence him with Rigorous Imprisonment for period of 6 (six) years and a fine 

of Rs. 500/- (Rupees Five Hundred) only in default R.I for two months.  

 
58. It appears from the record that accused is a married person. He has 

committed culpable homicide of course not amounting to murder to his own 

brother.  

 

59. On the other hand, deceased has a wife and 3 (Three) numbers of 

children, among them one is minor. The deceased was the sole earning member 

of his family. Under such circumstances, I think this is fit a case for victim‟s 

compensation, as such, an amount of Rs. 70,000/- (Rupees Seventy Thousand) 

is awarded as victim‟s compensation to his wife and his one minor child. His elder 

son is working at Delhi and other one girl doing a domestic helper at Tezpur. But 

one minor daughter who still remained with her mother.  
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60. The learned Secretary, DLSA, Sonitpur, Tezpur, is directed to award Rs. 

70,000/-(Rupees Seventy Thousand) to the wife and one minor daughter of the 

deceased.  

 
61. Let a copy of this order be given to the Secretary, DLSA, Sonitpur, 

Tezpur.   

 
62. The period of detention of accused person, during investigation, enquiry 

or trial, if any, be set off against the substantive sentence of imprisonment u/s 

428 of the Cr.P.C.  

 
63. Let a free copy of judgment and order be served to the accused person. 

  
64. Let another copy of Judgment and order be sent to the Ld. District 

Magistrate, Sonitpur, Tezpur under the provisions of Sec. 365 Cr.P.C.  

 
65. Let the G.R Case No. 2017/12 be sent to learned committal Court along 

with a copy of Judgment.  

      
Given under my Hand and Seal of this Court on this 28th day of February, 

2018 

 

                    ( A. K. Borah ) 
                                               SESSIONS JUDGE  
          SONITPUR : TEZPUR 
  

 Dictated and corrected by me 

 

   (A. K. Borah) 
SESSIONS JUDGE, 
SONITPUR :: TEZPUR 
 
 
Dictation taken and transcribed 

by me :  

 

 
Sri Janmoni Deka, Steno                              
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A  P  P   E   N  D   I   X 

 
Prosecution witnesses : 

 
PW-1    :   Smt. Chaiba Das, Informant  

PW-2    :   Sri Ashok Das  

PW-3    :   Sri Shyam Kumar Das 

PW-4    :   Jowakin Topno  

PW-5    :   Kuldip Topno  

PW-6    :   Dr. Bijay Paul Das, Medical Officer 

PW-7    :   Sri Sachin Das  

PW-8    :   Smt. Durgeswari Das  

PW-9    :   Sri Ananta Das, Investigating Officer 

 
Prosecution Exhibits   
  

Ext.1   :   Seizure List  

Ext.2   :   Post Mortem Report  

Ext.3   :   Ejahar 

Ext.4   :   Sketch Map  

Ext.5   :   Inquest report  

Ext.6   :   Dead Body Challan  

Ext.7   :   Charge-sheet  

Ext.8   :   Prayer for confessional statement of the accused   

Ext.9   :   Statement of the witness Durgeswari Das 

 

Material  Exhibits    

Mat. Ext.1   :   „Axe‟ 

 

 

 

             ( A. K. Borah ) 
                                               SESSIONS JUDGE  
          SONITPUR : TEZPUR 
 


